
ARTICLE 21 . PARTIAL INVALIDITY 

If in any instance any provision of this Agreement shall be determined to be invalid or 
unenforceable under any law or regulation, such provision shall not apply in such instance, but 
the remaining provisions hereof shall be given effect in accordance with their terms. 

ARTICLE 22 • WAIVER 

The Authority's or the Engineer' failure to insist on performance of any of the terms or conditions 
herein, or to exercise any right or privilege, or the Authority's waiver of any breach hereunder 
shall not thereafter waive any such terms, conditions, privileges or any breach, whether of the 
same or similar type. 

ARTICLE 23 -INDEMNIFICATION 

a. The Engineer shall indemnify and hold harmless the Authority and its directors, officers, 
employees, and agents from and against all liability, claims, suits, losses, damages, (direct and 
indirect) costs and demands, including reasonable legal expenses and attorney's fees 
connected therewith, on account of personal injury, including death, or property damage, 
sustained by any person or entity not a party to this Agreement and arising out of or connected 
with the Engineer's negligent or willful misconduct in the performance of this Agreement except 
to the extent such injury, death or damage is caused by the negligence or willful misconduct of 
the Authority, or the negligence or willful misconduct for any third party not a subcontractor or 
supplier or material man to the Engineer. 

b. The provisions of this Article 23 shall survive the completion of the Services hereunder 
and the expiration, cancellation, or termination of this Agreement. 

ARTICLE 24 - ENGINEER HEALTH AND SAFETY PROGRAM 

a. The Engineer shall maintain and enforce an Environment, Health & Safety
 
("EH&S") Program for its employees that is in full compliance with federal OSHA and
 
Virginia Occupational Safety & Health regulations. This EH&S may be subject to review
 
by the Authority on request. The Consultant agrees to comply with the requirements of
 
the EH&S Programs and with all applicable EH&S laws, rules and regulations.
 

b. The Engineer shall indemnify, defend and hold harmless the Authority from
 
liability associated with the Engineer's non-compliance with provisions of this Article 24,
 
as further detailed in Article 23.
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ARTICLE 25· TITLE TO MATERIALS AND EQUIPMENT 

a. All materials and equipment furnished by the Authority, except for leased property, and 
all materials and equipment the cost of which shall be reimbursed to the Engineer by the 
Authority hereunder are to be and remain the property of the Authority and are to be returned to 
the Authority within thirty (30) days after the expiration or earlier termination of this Agreement. 

b. The Engineer shall assign to the Authority all warranties for Agreement-specific 
purchased materials and equipment furnished by the Engineer during the performance of Work. 
The Engineer shall notify the Authority prior to furnishing dedicated materials or equipment that 
are not fully warranted for at least the six-month period immediately following conclusion of 
Work under a Work Authorization. 

c. The Authority shall also retain the risk to structures and utilities, maybe unknown, 
different from those set forth in any specifications or drawinqs provided by Authority or its 
agents. The Engineer shall, whenever the Work calls for subsurface excavation, take 
reasonable means including inquiry of the present owner of the property to determine locations 
of underground structures and utilities. Unless the Engineer is negligent in such inquiry or 
activity, the Authority shall bear all risk of loss or damage to such structures or utilities. 

d. The Engineer agrees that the Services and drawings, specifications and reports 
furnished hereunder shall be considered as confidential property belonging to the Authority, and 
it shall not publish or otherwise divulge information relating to said Services or the results 
thereof to other than Authority representatives unless authorized by the Authority, or if it is 
required to be divulged to or through a requlatory or judicial body or order. The confidentiality 
requirements of this Article shall survive termination of this Agreement, and all drawings, 
specifications, and reports furnished hereunder shall be the property of Authority. If Authority 
shall request Engineer to surrender all copies of drawinqs and other documents prepared by the 
Engineer in connection with the Services, the Engineer agrees to make all reasonable effort to 
comply therewith being reimbursed for reasonable costs to do so. The Engineer may retain at 
its own expense a reference copy of all drawings, specifications and reports. 

ARTICLE 26 . INVENTIONS AND PROPRIETARY RIGHTS 

The Engineer agrees to disclose promptly to the Authority all inventions, discoveries and 
improvements conceived or first actually reduced to practice in the performance of, or arising 
out of, the Work furnished to the Authority by the Engineer or by others used by the Engineer in 
the performance of Work hereunder. The Engineer hereby undertakes and agrees to execute 
such documents and papers that, in the opinion of the Authority, are necessary at any time to 
grant the Authority title to and use and practice of any inventions and/or proprietary rights. If 
others are used by the Engineer in connection with the Work called for by this Agreement, the 
Engineer agrees to procure from them similar agreements and to cooperate with the Authority in 
procuring execution by them of such documents and other papers as may be required. The 
Engineer further agrees for itself and for such others acting for the Engineer that any Work fixed 
in any tangible medium of expression (such as an object in written, printed, or photographic 
form) in connection with the performance of Services hereunder shall be considered as a "work 
made for hire" under the second definition thereof of 17 U.S.C. 101 and that any and all 
copyright protection subsisting therein under 17 U.S.C. 102 shall vest jointly between the 
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Authority and the Engineer. For works of authorship that do not come under such categories, 
the Engineer, warranting that it has the right to do so, hereby assigns and agrees to assign joint 
rights, title and interest it has to copyright in such works and will execute or cause to be 
executed at the Authority's expense documents required to establish the Authority's joint 
ownership of such copyright. Further, the Engineer represents and warrants that all Work is 
original Work Product of the Engineer and does not infringe upon nor otherwise violate 
another's copyright, patent or proprietary interests. 

ARTICLE 27 - DISCLOSURES AND CONFLICTS OF INTEREST 

a. The Engineer represents, warrants, covenants and agrees that: 

(1) In so far as documents are not public record, the services performed 
hereunder and the results thereof shall be considered as confidential and 
proprietary to the Authority and that the Engineer and others used by the 
Engineer in the performance of Services hereunder, shall not, without the prior 
written consent of the Authority, (i) use, publish or otherwise divulge, except for 
the Authority's benefit in the performance of Services under this or a future 
agreement, any information, including but not limited to technical or business 
information developed by, for or at the expense of the Authority, or assigned or 
entrusted to the Authority by the Engineer or anyone else, or otherwise learned in 
a manner arising out of performance of this Agreement by the Engineer or others 
used by the Engineer, unless such information is generally known outside of the 
Authority, or was in the actual possession of the Engineer prior to executing this 
Agreement, or the information is lawfully obtained from a third party not involved 
in this Agreement, or (ii) discuss the nature of the Engineer's activities in 
connection with the Authority With anyone except authorized representatives of 
the Authority. The confidentiality requirements of this Agreement shall survive 
termination of this Agreement. 

(2) The Engineer and any others used by the Engineer in the performance of 
Services hereunder shall comply with applicable laws and requlatlons and shall 
avoid and refrain from all activities on behalf of the Authority which could be 
interpreted as creating conflicts of interest or the appearance of a conflict for the 
Authority or the Engineer. 

(3) The Engineer shall promptly notify the Authority of an action, change or 
development which would make any representation, warranty, covenant or 
agreement in, or furnished under or as a part of, this Agreement, untrue, 
inaccurate or incomplete. 

b. The Authority may present information resulting from performance of Work pursuant to 
this Agreement in duly constituted administrative or licensing proceedings, disputes, litigation, or 
other legal action, including in judicial appeals directly resulting from such proceedings. 

c. No communications on behalf of the Authority shall take place with federal, state, or local 
government official or news media unless the Authority's Project Manager approves and/or is in 
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attendance in person or via telephone, or the Authority Project Manager has given prior 
authorization for such communication. 

d. To the extent any Work Authorization issued hereunder is identified as being issued 
through the advice of the Authority's Legal Counsel (whether employees of the Authority, or its 
outside counsel), the Engineer agrees and covenants to communicate (whether orally or in 
writing) only through the Authority's Counsel in the performance of Work unless otherwise 
instructed in writing by said Counsel. All work-product produced by the Engineer shall be 
clearly and conspicuously marked "Privileged Work Product-Prepared at the Request of 
Counsel." No communications (including electronic mail) on behalf of the Authority or pursuant 
to a request or demand outside of the Authority (including demands made by governmental 
agencies) shall be made without the prior consent of the Authority's Counsel. 

ARTICLE 28 - RECOGNITION OF RISK 

The Authority recognizes that environmental, geologic, hydrologic, hydrogeologic and 
geotechnical conditions will often vary from those encountered at the times and locations where 
data are obtained by the Engineer, and that the limited data result in uncertainty with respect to 
the interpretation of these conditions, despite the use of due professional care. 

ARTICLE 29 - ACCESS AGREEMENTS AND RIGHT OF ENTRY 

The Authority grants to the Engineer, and, if a project site is not owned by the Authority, 
warrants that permission has been granted for, a right of entry from time to time by the 
Engineer, its employees, agents and subcontractors, upon the project site for the purpose of 
performing the Work. The Engineer, however, agrees to use its best efforts to leave the site in a 
condition substantially similar to its condition prior to the performance of the Services whenever 
possible. 

ARTICLE 30 - SAMPLES, CUTTINGS AND HAZARDOUS SUBSTANCES 

a. The Engineer shall preserve such soil, rock, water and other samples obtained from a 
project site as it deems necessary for a project for not longer than seventy-five (75) days, unless 
otherwise legally required, after the issuance of any document that includes the data obtained 
from those samples, unless other arrangements are mutually agreed upon. 

b. All samples of hazardous contaminants are the property and responsibility of the 
Authority and shall be returned to the Authority, at the conclusion of Work, for proper disposal. 
Alternate arrangements to ship such samples directly to a licensed hazardous waste disposal 
facility may be made at the Authority's request and expense. 
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ARTICLE 31 - SPILLS 

In the event that the Engineer or any of its employees, agents or subcontractors cause any 
Regulated Material, as defined in Exhibit A, to be spilled or otherwise spread upon any property 
during the performance of the Work or otherwise (a "Spill"), the Engineer shall immediately 
initiate action to clean and restore all such property to the condition existing before such spill. 
The Engineer, at its own expense, shall pursue the cleaning and restoration of the property with 
due diligence until completed to the satisfaction of the Authority and any regulatory agency with 
jurisdiction. The Engineer shall pay for costs for disposal of materials resulting from the spill 
and clean-up activity. Subject to Article 8 - Insurance of this Agreement, in the event of a spill, 
the Engineer shall indemnify and hold harmless the Authority, its officers, directors, and 
employees from liabilities, damages, costs, claims, demands, expenses, attorney's fees, fines 
and penalties of whatever type or nature which may arise from or in any manner be connected 
with the Spill. 

ARTICLE 32 - CONSTRUCTION OF THIS AGREEMENT 

This Agreement and any Work Authorization issued hereunder shall be interpreted in 
accordance with the plain English meaning of its terms and the construction hereof shall be 
governed by the internal laws of the Commonwealth of Virginia, United States of America. 
Captions used in this Agreement are for convenience of reference only and shall not be deemed 
or construed as in any way limiting or extending the language of the provisions to which such 
captions may refer. In the event a dispute arises out of this Agreement, any action or claim 
shall be brought in a state or federal court in Charlottesville, Virginia, and Engineer hereby 
consents to personal jurisdiction and venue in said courts. 

ARTICLE 33 - COMPLETE AGREEMENT 

The terms and provisions set forth in each Work Authorization, together with those set forth in 
this Agreement, constitute the entire agreement between the parties and shall supersede all 
previous communications, representations, and agreements, either oral or written, between the 
parties hereto with respect to the subject matter hereof and no agreement or understanding 
varying or extending this Agreement shall be binding upon either party hereto unless made in 
writing referencing this Agreement and signed by a duly authorized officer or representative of 
the party to be bound. In the event of a conflict between or among the terms of any contract 
document, Attachment or Exhibit hereto, or the express terms of this Agreement, the terms of 
this Agreement shall control over all conflicting terms wherever appearing, and the terms of a 
Work Authorization shall control over contrary terms appearing in an Attachment or Exhibit 
thereto. 
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IN WITNESS WHEREOF, the parties hereto have caused their names to be set as of the 
day and year first above written. 

Schnabel Engineering LLC 

///S;:.':~i!.
y" .r 

By: /
 

Name: O. Christopher Webster, PE__
 

Title: Senior Vice President
 

Date: __~;"""'{,~---'O~,---- _ Date: February 25, 2009 

Title: Executive Director 
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(3, Trent Dreese - Technical Review - Geotechnical Design 

• Provide additional geotechnical review support to Dave Wilson 

• Serve as back-up for meetings, if Dave Wilson is unavailable. 
Rod Holderbaum - Technical Review - Dam Design 

•	 Provide technical review of dam design matters throughout the 
project 

•	 Participate in progress meetings when important dam design matters 
are discussed. 

•	 Be available to present dam design criteria and features to the ITRT 
and/or public bodies.
 

Bob Kline - Design Manager
 

•	 Continue in current role of leading the dam design effort and support 
team through design, bidding and construction services. 

•	 Lead onsite construction services for the dam aspects of the project. 
•	 Work with Aaron Keno to communicate with RWSA staff and outside 

parties in the conduct of the work. 
(}-.-,. Bill Roman - Geology Lead 

•	 Lead all additional geology activities involving additional 
investigations, geologic mapping, joint and fracture analyses, data 
collection and analysis in support of the project design with emphasis 
on foundation grade. 

•	 Lead onsite construction services for the dam foundation aspects of 
the project.
 

~ Bob Saber - Geotechnical Lead
 
•	 Continue in current role of leading the geotechnical design effort and 

support team through design, bidding and construction services. 

•	 Lead onsite construction services for the geotechnical aspects of the 
project.
 

Boyd Howard - Structural Lead
 
•	 Lead structural engineering aspects of the design and construction 

services with particular emphasis on stability, concrete and steel 
structure design. 

Amanda Hess- H&H Lead 

•	 Continue as lead hydrology and hydraulics engineer through design. 
•	 Provide H&H support if safe yield or care and diversion of water 

issues arise.
 
Jeff Allen - Constructability and Cost Containment
 

•	 Continue to provide independent constructability and cost estimating 
support to GFstaff.
 

Tom Pursel - Construction Services Lead
 

•	 Lead the construction service team through project closeout. Key 
onsite staff to be named when project schedule is set. 

S 



with authorization by RWSA, These include: VDOTinteraction on 1-64; special use 

permit design and support; FEMA floodplain issues, etc. An assessment of existing 

activities and project budget needs to be performed to determine the extent of 

each. Although not yet confirmed, a net increase is possible. 

b.	 The ITRT has suggested that the 1-64 design be handled under a separate contract by 

another design engineer. While we believe that we could successfully complete this 

element of the project, we do not object to another engineer taking over this work. 

This will result in a reduction in Gannett Fleming's effort (remaining budget) for this 

project element. 

c.	 GFwill need to increase rates and budget for remaining unused budget to reflect 

current conditions due to project delays. 

d.	 Interacting with the ITRT in a collaborative manner will increase GF effort and cost. 

~ A specific scope and budget should be established. 

e.	 Both the ITRT and GFhave recommended additional geological investigations and 

evaluations. The extent and approach will be determined through discussion with 

the ITRT and RWSA. Study approach, discussions, and additional field work, testing 

and analyses will be necessary. Either approach will add cost. 

f.	 Increased telephone conferences and meetings for enhanced communication will 

require additional budget. 

g.	 Increased support of public involvement to the extent desired by RWSA. 

h.	 It will be necessary to work with the ITRT and RWSA in a collaborative fashion to 

reset the project approach. The Near-Term Objectives identified in the ITRT Report 

section 5.3 along with associated alternatives development and evaluation needs to 

be completed to determine final design effort. It may be worthwhile to set the 

scope of work and fee on near-term activities prior to addressing remaining design 

effort. Alternatively, assumptions could be made with the understanding that future 

adjustment may be necessary. In any case, GF assumes that if/when the project is 

resumed, we will be fairly compensated for all activities thereafter. 

i.	 The scope of services should include some allowance for unanticipated effort. An 

amount greater than the normal RWSA contingency of 10% is suggested. 

5.	 Conceptual Schedule 
a.	 Discussion with the ITRT to reach concurrence on additional subsurface 

investigations should be a priority on restart. Field investigations and additional 
seepage and stability analyses should be completed. Considering approach 
development, discussions, RWSA Board approval and logistics, this will likely take 6­
8 months to complete. 

b.	 The ITRT has suggested that the project completion date be extended to early 2013. 
Provided all parties proceed with a sense of urgency, GF generally agrees that a 2013 
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Rivanna Water & Sewer Authority 
Ragged Mountain Dam Independent Technical Review Team (ITRT) 
Statement of Purpose and Objectives 
DRAFT - March 10, 2009 

The Rivanna Water & Sewer Authority (RWSA) has engaged a panel of experts to 
review the progress-to-date on the design of a new Ragged Mountain Reservoir project, 
and to provide a professional opinion, based on very substantial experience in 
geologic/geophysical interpretations as well as design and construction of dams, 
regarding how the panel believes RWSA can minimize the long-term costs of the project 
while achieving the project's fundamental technical objectives. The project review needs 
to include both the new Ragged Mountain Dam and the modifications to the existing 1-64 
embankment. Fundamental technical objectives for the new dam include a structure that 
is stable, safe, and structurally sound for the expected life of the facility, a structure that 
will permit the impoundment of a "useable storage" of 2.19 billion gallons of water for 
long-term water supply, and a structure that will comply with all federal and state dam 
safety requirements. "Useable storage" does not include what dam engineers refer to as 
"dead storage" or the allowance for storage not expected to be available for the full 
lifetime ofthe structure. Fundamental technical objectives for the 1-64 embankment 
include providing the protections that limit settlement of the interstate highway to within 
standards that are widely recognized in the transportation design industry, allows 
reasonable measures to confirm the proper operation of the often submerged culvert, and 
provide for hazardous material spill retention in the event of a future highway accident 
that causes the release of hazardous material. 

As the panel probes deeper into its investigation of the conceptual and preliminary design 
that has preceded this review, RWSA anticipates that the panel will have further 
questions regarding the interpretation of technical objectives. RWSA strongly 
encourages the panel to raise these issues with RWSA and seek thorough clarification. 
However, RWSA wants to state at the outset that we have limited our definition to 
fundamental issues, because we want a very broad exploration of ideas and ways to 
minimize the cost of the project within fundamental objectives. As one example, RWSA 
is not necessarily seeking the construction of a dam that maximizes the control of seepage 
over time and even recognizes that our permits require a minimum flow of 23,800 gallons 
per day past the dam to the stream without regard to the design. RWSA agrees that 
seepage must be controlled to the extent it could otherwise affect long-term structural 
integrity that cannot be economically opposed by the structure's design, but beyond 
issues of structural integrity and public safety RWSA is seeking an opinion from the 
ITRT that is very pragmatic; that gives us a good core of technical decisions putting us on 
a track that is likely to minimize the present worth of our long-term capital and operating 
costs. 

It is fair to recognize that while the development of a long-term water supply is required 
of RWSA by both federal and state governments, and that both the Virginia DEQ and the 
U S Army Corps of Engineers have concluded through issued permits that RWSA' s 
Ragged Mountain plan is the "least environmentally damaging, practicable alternative" as 
interpreted through federal law, local interest groups have different interests and have 
debated what is the right plan for this corrununity for at least 30 years and the current 
RWSA plan continues to be debated in local public meetings and the local media 
depending on those different interests. It is important for the panel to understand that in 
the context of this debate, current opponents who criticized Gannett Fleming's conceptual 



cost estimate have embraced Gannett Fleming's August 2008 cost estimate, and this has 
heightened the "stakes" for minimizing the potential cost of the dam if it is to maintain 
sufficient public support to be built. Further, although dam engineers understand the 
uncertainties of a project (especially underground) that can only become well defined by 
proceeding through the process from concept design through preliminary and final design 
and even into foundation exposure by the contractor, the on-going public debate limits 
RWSA's ability to address "surprises" by comparison to the flexibility most owners have. 
It is important to RWSA that the expert panel has a very good understanding of as many 
potential future uncertainties as possible in offering its opinions, even if that means 
asking for more data collection to an extent not usually performed in value engineering 
reviews. When a new project cost estimate is prepared based on the panel's 
recommendations, it will be important that the contingency have a high probability of 
covering those remaining uncertainties that are impracticable to resolve at this point in 
design. 

The work of the ITRT is not about whether Gannett Fleming is "right" or whether 
Schnabel Engineering is "right"; this work is about developing an opinion of what design 
parameters are likely to give RWSA the best value for the project that achieves RWSA's 
purpose. Pursuant to this broad purpose, some past decisions that RWSA concurred with 
in the context of an overall conceptual plan costing $37 million may now need to be 
revisited given Gannett Fleming's more recent higher preliminary design estimates. An 
example is the location of the dam. We will expect the ITRT to understand and 
significantly probe the decisions on the location and orientation of the new dam proposed 
by Gannett Fleming, and in that discussion it would be fair to raise other options, 
including changes in orientation, even including considering the new dam at the same 
location where the current existing Lower Dam exists. If more geological and 
geophysical data is needed to evaluate other locations and orientations, RWSA is 
committed to provide the additional data with the assistance from the ITRT to expedite 
the schedule to obtain the data. Practical measures to limit the requirements for rock 
excavation for the dam foundation are very important and should be explored. We also 
encourage the ITRT to investigate issues such as quarrying the aggregate for concrete 
from within the proposed new reservoir pool. The panel should be highly creative of the 
possibilities, and then well grounded in its analysis of feasibility. In considering its 
recommendations, the panel should be aware of means and methods that may raise public 
concern (e.g., noise, odors, etc) and suggest ways to mitigate those potential concerns. 
The panel should be aware of highway access limitations to the site; proposed design 
considerations that lower construction traffic expectations can be a big plus. 

The panel should also be aware that this community asks many "what if" questions with 
respect to any recommendation. Some examples of these types of questions include: (I) 
How much would it cost if the reservoir were only raised 30 feet, or 13 feet, instead of 45 
feet? (2) Is building the dam in multiple phases a good idea, and what are the potential 
adverse consequences? (3) How much of the dam foundation can be deferred to a later 
phase if the reservoir is expanded in phases, and can the latter phase work be done 
without lowering the water pool? (4) How much dead storage is really necessary? (Note: 
Gannett Fleming had suggested to RWSA using 10% of 513 MG or 51 MG as "dead 
storage" in the existing Ragged Mountain Reservoir, but proposed 385 MG or 15% of the 
new total volume of2,575 MG (raised 45 feet) as "dead storage"). The panel should help 
RWSA develop figures around its recommendations that can help address these types of 
questions. 



While we anticipate a significant amount of the panel's effort may focus on thedam's 
foundations, we ask that in interviewing both Gannett Fleming and Schnabel, the panel 
ask some questions that cover the broad range of design calculations, assumptions, and 
decisions made by these consultants - including hydrology and hydraulics. The panel 
should "flag" for RWSA any areas of concern from the consultant's responses. 

With respect to the 1-64 embankment, the broad objectives of highway agencies in the 
pursuit of safety should be respected, but the panel should consider multiple means and 
options for achieving the basic objectives without being limited to prescribed policies and 
procedures. RWSA is particularly concerned by recent VDOT policy that could require 
the installation of a new culvert at a higher elevation in the embankment than the existing 
culvert when its objectives may be met by far less costly solutions. Cost is also a very 
important consideration here. Panel recommendations should be value driven, yet 
explained in sufficient detail to show how highway objectives will be met. 

Finally, the panel's report should layout its recommendations in sufficient detail that 
RWSA can choose whatever design firm it deems appropriate to "pick-up" and complete 
the design of the dam. RWSA has not at this point made any decision or limited its 
options on how the design may be completed. 


